Bath & North East Somerset Council

TITLE: Withy Bed TVG Registration Application

WARD: Bathavon North

AN OPEN PUBLIC ITEM

List of attachments to this report:

Appendix 1 — Plan of land to which the Application relates
Appendix-2 — Application

Appendix 3 — Landownership

Appendix 4 — Objection to the Application

Appendix 5 — Applicant’s response to the Objection

Appendix 6 — Inspector’'s Report

1. THE ISSUE

1.1 An Application has been received by Bath and North East Somerset Council in its
capacity as Commons Registration Authority (“the Authority”) to register land known
as Withy Bed in Bathford as a Town or Village Green (“TVG”). The Application was
advertised and an objection was received against registration.

1.2 An independent expert was instructed by the Authority to advise the Authority as to
whether or not Withy Bed should be registered as TVG.

2. RECOMMENDATION

2.1 It is recommended that the application should be refused and the land coloured
orange and the land coloured purple on the plan attached at Appendix 1 (“the
Plan”) should not be registered as a TVG.

3. FINANCIAL IMPLICATIONS

3.1 The potential financial implications of the land being successfully registered are not
a legally relevant consideration in the determination of the Application. The
expenditure associated with processing this TVG application including officer time
and the Inspectorforthe publlc mquury has been agreed by the Divisional Director:
Environmental Services. — —
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4. THE REPORT

4.1 Application. On 26 November 2015, Bathford Parish Council (“the Applicant”)
applied under section 15 of the Commons Act 2006 (“the 2006 Act”) to register land
known as ‘Withy Bed’ as a TVG.

4.2 The Application, excluding the supporting evidence which is available upon request,
is contained at Appendix 2. The Application was made on the basis that the land
qualifies for registration by virtue of section 15(3) of the 2006 Act, namely that;

“...a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, indulged as of right in lawful sports and
pastimes on the land for a period of at least 20 years; they ceased to do so
before the time of the application but after the commencement of this section;
and the application is made within the period of one year beginning with the
cessation”

4.3 The land to which the Application was made is coloured orange and purple on the
Plan. The land is owned by a number of different parties, including an area in
unknown ownership, as shown on the plan contained at Appendix 3. The Authority
has a statutory duty under the 2006 Act to consider and dispose of the Application.

4.4 Advertising. On 10 December 2015, the Application was advertised by placing a
notice in the Bath Chronicle and on the Authority’s website and serving notice on all
known interested parties including the known landowners, the ward members and
the Applicant. Additionally, notices were placed at three conspicuous locations
around the Withy Bed and maintained on site until 4 February 2016. The Authority
received an objection, made on behalf of Mr and Mrs Waterman, against the Withy
Bed being registered as TVG (Appendix 4). Additionally, the Authority received
representations from Doug Parker on behalf of Network Rail and Richard Park on
behalf of Wales & West Utilities Ltd.

4.5 On 10 February 2016, the Objection was forwarded to the Applicant to give them an
opportunity to respond to the points raised. On 9 March 2016, a barrister acting on
behalf of the Applicant responded to the Objection and accepted that the land
coloured orange on the Plan (“the Orange Land”) should not be registered as TVG
(see Appendix 5). The Environment Agency land has been securely fenced for
well in excess of a year prior to the making of the Application, the car parking area
has only been used for car parking rather than lawful sports and pastimes and the
footway is part of the adopted highway and use of this land has been by right rather
than as of right; this is common ground between the parties and the Orange Land
has not enjoyed qualifying use under the 2006 Act. However, the Applicant’s
response challenged the points raised in respect of the land coloured purple on the
Plan (“the Purple Land”). On 16 March 2016, Officers of the Authority made an
assessment of the Application, the Objection and the Applicant’s response to the
Objection. It was concluded that there remained significant points of dispute
between the Applicant and Objector and it was therefore decided that an
independent expert should be instructed-to provide advice to the Authority as to
how to proceed with the Application. o -
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4.6 Public Inquiry. The Authority subsequently instructed Rowena Meager (“the
Inspector”), of No.5 Chambers, who is a barrister and an independent expert in
TVGs. The Inspector considered the Application, the Objection and the Applicant’s
response to the Objection and deemed that a non-statutory public inquiry would be
necessary to assess the evidence. The inquiry was held over the course of four day
from 12 September to 15 September 2016 and the Inspector’s report is contained at
Appendix 6. The Applicant and Objector were given the opportunity to comment
on the Inspector’s report; the Objector stated that they accepted the Inspector’s
report and Applicant stated that they noted the Inspector’s report, that they felt the
standard of proof required was extremely high and that they were surprised that the
Inspector discounted use of the land for the purposes of getting to the River or By
Brook for canoeing purposes. The Inspector has provided a strictly non-binding
recommendation and .it now falls to Officers to determine the Application under
delegated authority on behalf of the Authority.

5. STATUTORY TEST

5.1 The statutory test under consideration is set out in section 15(3) of the 2006 Act,
which states that; “...a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, have indulged as of right in lawful sports and
pastimes on the land for a period of at least 20 years; and they ceased to do so
before the time of the application but after the commencement of this section; and
the application is made within the period of one year beginning with the cessation”

5.2 The Authority can only consider whether the legislative test set out in the 2006 Act
has been met. The Authority cannot take into account whether registration is
deemed desirable nor what may or may not happen to the land in the future. As
stated in paragraph 4.5 above, it is common ground between all parties that the
Orange Land has not enjoyed qualifying use and paragraphs 5.3 to 5.7 below will
therefore address only issues relating to the Purple Land.

5.3 ...a significant number of the inhabitants of any locality or of any
neighbourhood within a locality... The Parish of Bathford is a civil parish and
therefore constitutes a ‘locality’ within the meaning of the 2006 Act. Use of the
Purple Land as a through route, either for kayaking/canoeing or on the unrecorded
PROW, does not constitute the kind of informal recreation required to establish TVG
rights. Once this non-qualifying use has been discounted, the remaining evidence
presented by the Applicant is not sufficient to demonstrate use by a significant
number of the inhabitants of Bathford.

5.4 ...have indulged as of right... Fences and locked gates were erected between 14
January 2015 and March 2015 and use on this particular area of the Purple Land
ceased to be as of right at that time. Although it has been asserted that there were
signs on the Purple Land previously, it has not been possible to make any positive
finding of fact in this respect. Prior to the erection of fences and locked gates, use
was without force, secrecy or permission. Use of the remainder of the Purple Route
was as of right up until the making of the Application.

5.5 ...in lawful sports and pastimes... Lawful sports and pastimes such as nature
watching have taken place; however, as stated in paragraph 5.3 above, the PROW-
type use must be discounted. Once this has been done there is insufficient
evidence to show that these qualifying activities have been carried out by a
significant number of inhabitants.
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5.6 ...on the land... Sections of the Purple Land are unlikely to be usable for
recreational purposes as a result of its topography but could still qualify for the
purposes of the 2006 Act. However, it is appears that some areas, particularly the
maijority of Network Rail’s land, are overgrown through neglect and lack of use.

5.7 ...for a period of at least 20 years. The 20 year period immediately predates the
fences and locked gates which were erected between 14 January 2015 and March
2015. The installation of the gas pipeline and the holding of raves on the Purple
Land did not interrupt public use and there was a 20 year period. However, as
stated in paragraph 5.3 above there was not use by a significant number of the
inhabitants during this whole period.

5.8 Conclusion. An officer from the Authority carried out an independent assessment
of both the applicable law and the facts in this case and agreed with the
Inspector’'s conclusions and recommendation. The Application fails to fulffil
elements of the statutory test for registration of the Application Land as set out
under section 15(3) of the 2006 Act and the Authority should therefore refuse the
Application and not register the Application Land as TVG.

6 RISK MANAGEMENT

6.1 A risk assessment related to the issue and recommendations has been undertaken,
in compliance with the Authority’s decision making risk management guidance.

7. EQUALITIES

7.1 A proportionate equalities impact assessment has not been carried out as the
Application must be considered solely in relation to the test set out in the 2006 Act.

8. CONSULTATION

8.1 Ward Councillor; Cabinet Member; Other B&NES Services; Service Users; Local
Residents; Community Interest Groups;

8.2 Extensive consultation was carried out as detailed in paragraph 4.4 above.

9. ISSUES TO CONSIDER IN REACHING THE DECISION

9.1 Legal Considerations; as detailed in paragraphs 5.1 and 5.2 above.

AUTHORISATION

Under the authorisation granted by the Council on 12 May 2016, the Authority formally
__rejects the application to register Withy Bed_as a town or village green.

alg Jackson eam Manager — Highways Maintenance and Drainage
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APPENDIX B N

Withy Bed (TVG15/2) W<$>E

Land the Applicant seeks to have registered - S

Land that the Applicant accepts is incapable of registration - Scale 1:1250
7850 7860

Friends Burial
Ground

0129

FIELD

Q
= \:A-o' BRIDGE

o

~

e 8

ETL
o o)
D o}
© ©
© S
7850 7860

Reproduced from the Ordnance Survey mapping with the permission of the Controller of Her Majesty's Stationery Office © Crown Copyright. Licence number 100023334

Unauthorised reproduction infringes Crown copyright and may lead to prosecution or civil proceedings.



APPENDIX C

Bath & North East

Definitive Ma P ! Somerset Council

Reproduced from the Ordnance Surey manpng with the permission of the Gantroler of Her Majesty's Stationery Office © Crown Copyright. Unsuthorised reproduction ivfiinges Grown copyright and may lead to prasecusion ar civil proceedings. Licence numibes 100023334

Definitive Statement




APPENDIX C Recorded public footpath A B N

. Scale 1:1250
Working Copy Unrecorded path B c W g Bath&North
TVG Application Land =777

Somerset Council

East

Sperts Figld

&

Hillhouss

Baihamptan Farm

Swilhur's Churh

Reproduced from the Ordnance Survey mapping with the permission of the Controller of Her Majesty's Stationery Office © Crown Copyright. Unauthorised reproduction infringes Crown copyright and may lead to prosecution or civil proceedings. Licence number 100023334



J e —— e S

. i/ Plan showing 9 identifiable areas

£

- /and Registr Title number $T140194
' /Lan g g Ordnance Survey map reference ST7867SE

 Official copy of Scale 1:1250 enlarged from 1:2500
Administrative area Bath and North East

. Utle plan Somerset

[~ TCrown Copyright. Produced by Land Rag}{:w. Qtymductlon In\\:l;loie arin part |5 prohiblted without the P_:‘r_gr_ written permission of Ordnance Survey. LI,::.;'EE Number 100026318,
\
\ N\ mmmZIEEETT
N . T TR ettt
] L -
v ———— (" ..
V.o : ; - x\ AL "
; f ’ \
! ] —
Ke! i | | e !
/ 1 i Y 1!
/ \ 1 .“'; ' “r‘
!

—_

Environment Agency 7, . % J ;
¥ 3 i’
M Waterman "y 4

Network Rail ~ lower embankment f:,’*

BT

Network Rall ~ upper ernbankment

p'_._

The Pound

_ o .
\
A\
\\
7
ra
i

6.  CarPark
7.  Footpath
t&} Rights Slrip ~'6'miatrés ._i.n;rid_e ik

3 melrés wids eilher side of broken line sdged In bhe]
9. Pavement g3 i

{Areaiby Percentage’ N 2

5.88

-

236202 N

i

2414* ~ [2+8=3862]
. 15;76- . . :

-
-

=

10.77

. 1720

E
(=]

o

3.00
. 455

o~

. 14.88%
422

r— — I
o]
| i}
(75
\
)

This official copy is incomplete without the preceding notes page.



starkg
Typewriter
APPENDIX D




